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SUMMARY 
 
BBBEE is currently on everyone’s minds and the uncertainty surrounding the 
changes to the Codes of Good Practice as well as the Sector Codes leaves 
business owner’s with a feeling of uncomfortable anticipation. 
The changes to the Codes of Good Practice has set the tone and most of 
the Sector Codes are being modelled around the Codes. Business owners 
will have to adapt to the changes and plan in advance in order to avoid being 
without a compliant BEE certificate. 
This will entail a strategic analysis of the company’s financial position as well 
as a strategic BEE plan for the 12 months they will be rated on. 
In the written material that follows I will discuss the following: 
Chapter 1- Introduction containing the following subsections: 
1.1 Background and rational for the study 
1.2 Problem statement 
1.3 Research questions 
1.4 Aims and objectives of the study 
1.5 Research methodology 
1.6 Outline of research 
Chapter 2- An explanation of the elements of the scorecard: In this chapter 
I will discuss each of the elements of the scorecard and explain the most 
important features of the elements. 
Chapter 3- Differences between the Codes of Good Practice and the 
Amended Codes of Good Practice: The key differences between the Codes 
and the Amended Codes will be highlighted in order to get a better 
understanding of how the amendments will affect businesses across South 
Africa who strives to attain a good level of compliance. 
Chapter 4- An evaluation of the system explaining the positives and 
negatives: The changes to the scorecard has brought about feelings of 
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uncertainty for many business owners as well as placed a considerable 
financial strain on business practices. For others, it has shown that 
transformation is a serious concept which will continue to receive support 
from Government. Depending on whether it has a positive impact or not on 
a particular business will determine the level of positivity of the business 
owner. 
Chapter 5- Conclusion: I will provide an overview of the points discussed in 
the previous chapters and highlight the most important details. 
The changes made to the BEE system will undoubtedly affect all spheres of 
the economy as there is the pressure to comply on one hand and pressure 
to survive trying economic times without spending any “unnecessary” funds 
on the other. Business owners will have to decide what value a BEE 
certificate would add to securing business and further be sure that they do 
not spend less than the subminimum targets as this could lead to not 
attaining a compliant level despite having spent already minimal funds. 
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CHAPTER 1 
INTRODUCTION 
 
1.1 BACKGROUND AND RATIONALE FOR THE STUDY 
 
1994 marked the start of South Africa’s democratic Government and the start of BBBEE 
(Broad Based Black Economic Empowerment). Since then, the South African 
Government has embarked on a programme to provide a legislative framework for the 
transformation of the economy. The end of apartheid saw control of big business rest 
mainly in the hands of White individuals. Black Economic Empowerment intends to 
transform the economy to be representative of the demographics (specifically race 
demographics) of the country, and in doing so, create economic growth. 
 
In February 2007 the Codes of Good Practice1 emerged which provided a framework for 
BEE legislation and the ultimate development of not only the Codes of Good Practice,2 
but also the sector codes which apply to the different sectors which have been identified. 
After nearly 20 years of BEE, the question remains whether there has been any real 
transformation. This paved the way for the Amended Codes of Good Practice3 which 
came into effect on 1 May 2015, as well as the amendment of some of the Sector Codes 
which will all be aligned with the Amended Codes of Good practice4. 
 
1.2 PROBLEM STATEMENT 
 
BEE has a massive impact on business in South Africa and the way companies employ 
staff. The financial demands placed on the average small to medium employer in terms 
of the required spending on skills development alone have a crippling effect on a 
business, which in turn could deter companies from employing more staff. This will have 
an effect on unemployment levels which is in direct contrast to the desired effect of BEE 
legislation. 
 
                                                          
1 Broad Based Black Economic Empowerment Act 53 of 2003. 
2 Act 53 of 2003. 
3 Broad Based Black Economic Empowerment Amendment Act 46 of 2013. 
4 Act 46 of 2013. 
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Increasing pressure in particular from Government institutions on businesses in South 
Africa accounts for businesses becoming more conscious in spending their hard-earned 
money. The amendments to the Codes of Good Practice5 will inevitably result in lower 
BEE-compliance levels and with stricter measures, such as the discounting principle, 
companies will have to focus on other areas of compliance if there is no Black ownership 
within an entity. 
 
There is an increased focus on the human-resource aspects of the scorecard, with more 
emphasis placed on employment equity and skills development, as well as direct Black 
ownership and control of companies. Black females carry their own, separate 
measurement indicators, and both the employment equity- and skills-development 
elements use the Economically Active Population racial split in order to ensure that there 
is equitable representation of each one of the identified racial groups. Skills development 
now takes into account the training of employees, as well as unemployed people who 
could then be employable. This, on the one hand increases the country’s skills pool, and 
on the other might be seen as further excluding of certain groups of White people from 
furthering themselves within employment. The only scorecard where White persons 
counted any points was on the construction-sector code; where White persons were 
counted as part of the skills development spend as a percentage of leviable amounts 
(salaries and wages for the weighted financial year). 
 
Another priority element being Enterprise and Supplier development further creates 
pressure for spending with Black-owned businesses, and in doing so further creates 
opportunities of growth and development, as well as job opportunities. 
 
1.3 RESEARCH QUESTIONS 
 
In order to ascertain the effect of BEE on businesses and labour, with specific reference 
to the elements which directly affect the employees, the system must be examined and 
scrutinized as a whole. With the increasing pressure on businesses to produce good BEE 
ratings and the increasing financial constraints on businesses due to economic downturn, 
                                                          
5 Ibid. 
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it is necessary to ascertain what the effect of the amendments are on employees in 
general, as well as the effect on employment. 
 
Targets have been increased on most of the indicators with the added pressure of scoring 
the subminimum targets on the three priority elements (Ownership, Skills Development 
and Enterprise and Supplier Development). Where a company does not score at least 
40% on each of the sub indicators for the priority elements, they will be discounted one 
level after calculation of their final score. A generic enterprise must score the subminimum 
on all 3 of these elements and a QSE entity on Ownership, as well as one of the other 
elements. It is important to note that only one level will be discounted for not scoring the 
subminimum targets and not a level for each element. 
 
The problem herein lies that for a White-owned company to receive a compliant level, it 
must at least obtain a level 7 before the discounting principle is applied. This in turn has 
been further made an increasingly difficult task as the minimum points for obtaining a 
level 8 certificate has been increased from 30 points to 40 points. 
 
B-BBEE RECOGNITION LEVELS 
 
B-BBEE Status Qualification B-BBEE Recognition 
Level 1 ≥100 points 135% 
Level 2 ≥ 95 but ˂ 100 points 125% 
Level 3 ≥ 90 but ˂ 95 points 110% 
Level 4  ≥ 80 but ˂ 90 points 100% 
Level 5 ≥ 75 but ˂ 80 points 80% 
Level 6  ≥ 70 but ˂ 75 points 60% 
Level 7 ≥ 55 ˂ 70 points 50% 
Level 8  ≥ 40 ˂ 55 points 10% 
Non-Compliant  Fewer than 40 points 0% 
 
It is therefore clear that where a company does not have any Black ownership or Black 
persons within the top-management structures, large amounts of money will have to be 
spent on the remaining elements in order to receive a compliant level. As previously 
mentioned, the targets within the elements have been increased. Apart from these targets 
10 
 
the turnover thresholds have been increased for the different scorecards. On the Codes 
of Good Practice6 before the amendments the turnover thresholds were as follows: 
 
Exempted Micro Enterprise (EME) – To qualify as an EME, a company’s turnover had to 
be under R5m. These entities were automatically rated as a Level 4 enterprise with 
automatic procurement recognition of 100%. Where such an entity had more than 50% 
Black ownership, it would qualify for an automatic Level 3 with procurement recognition 
of 110%. 
 
Qualifying Small Enterprise (QSE) – A company would have qualified as a QSE when its 
turnover was between R5m and R35m. Such an entity would be able to choose 4 of the 
7 elements, each counting 25 points, with an overall score out of 100 points. If a company 
did not have Black ownership or Black persons in top-management structures, it would 
be able to donate the full 1% and 2% on the socio-economic development and enterprise-
development elements respectively, and already score a maximum of 50 points without 
complying with any of the elements where investment in the human-resources elements 
were applicable. 
 
Generic enterprises were companies with an annual turnover of more than R35m and 
had to be rated on all 7 elements of the scorecard. 
 
Under the Amended Codes of Good Practice7 the thresholds have been increased in 
order to cover companies with an annual turnover of less than R10m under the 
requirements for EMEs and to afford such companies with 51% or more Black ownership 
a Level 2 status. EMEs with 100% Black ownership are afforded a Level 1 status. 
 
Where an entity has an annual turnover of between R10m and R50m it will be rated as a 
QSE and will also be afforded enhanced recognition of respectively a Level 2 and Level 
1, where it has 51% and more or 100% Black ownership. 
 
Generic companies are those with an annual turnover of more than R50m. 
 
                                                          
6 Act 53 of 2003. 
7 Act 46 of 2013. 
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The Amended Codes of Good Practice8 mostly include industries which do not fall within 
the scope of the sector codes which have been identified as follows: 
 Integrated Transport Sector Codes 
 Forest Sector Codes 
 Construction Sector Codes (divided into contractors and BEPs) 
 Tourism Sector Codes 
 Mining Charter 
 CA Codes 
 ICT Sector 
 Property Sector Code 
 MAC Sector 
 
The remaining industries include amongst others the following: 
 Manufacturing 
 Services 
 Wholesale and Retail 
 Trade and Commercial Agents 
 
Where the previous Codes of Good Practice9 had 7 elements, namely Ownership, 
Management Control, Employment Equity, Skills Development, Preferential 
Procurement, Enterprise Development and Socio-Economic Development, the amended 
Codes of Good Practice10 boast 5 elements. These include Ownership, Management 
Control, Skills Development, Enterprise and Supplier Development and Socio-Economic 
Development. Where companies under the Codes of Good Practice11 on the QSE 
scorecard were able to be rated on 4 of the 7 elements, a QSE entity under the Amended 
Codes of Good Practice12 must be rated on all 5 elements, which will further be subjected 
to the discounting principle as previously stated. This in turn means that a company which 
falls short of points on the scorecard can no longer simply “make up” points by “buying” 
points under the Enterprise and Supplier Development and Socio-Economic 
                                                          
8 Act 46 of 2013. 
9 Act 53 of 2003. 
10 Act 46 of 2013. 
11 Act 53 of 2003. 
12 Act 46 of 2013. 
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Development elements, but has to invest in the human-recourses elements which include 
Management Control and Skills Development. 
 
1.4  AIMS AND OBJECTIVES OF THE STUDY 
 
To ascertain what the effect is on labour, it needs to be established what the key 
differences are in terms of the previous Codes of Good Practice13 and the Amended 
Codes of Good Practice14. Ultimately the financial implications must be weighed up in 
terms of each of the above scorecards for a company with no Black ownership and no 
form of Black top management. Such a company will therefore have to rely on the 
elements where money can be spent in order to obtain points. Where businesses can 
simply rely on becoming compliant by spending money, there is no imperative to change 
the employment structures in order to obtain change in the level of a company and 
therefore no “real” transformation. 
 
Change only happens when transformation in terms of skills transfer is reached, or where 
transformation in terms of equitable employment levels is reached. Where a company 
has no Black ownership in terms of the Amended Codes of Good Practice,15 and therefore 
has to rely on the remaining elements of the scorecard, it has to be weighed up against 
whether an investment in Skills Development, Enterprise and Supplier Development and 
Socio Economic Development is worth the possible non-compliant certificate, and 
whether such a business is better off writing-off a BEE compliant certificate and investing 
the required spending on its staff or other methods of simply staying afloat in these hard 
economic times. 
 
It further needs to be ascertained whether the quite drastic changes in the scorecard in 
terms of compliance targets and subminimum targets will actually help with the 
transformation of the South African economy and its labour composition, or whether 
companies will in time develop an “all or nothing” approach when it comes to investing in 
a compliant BEE certificate. 
 
                                                          
13 Act 53 of 2003. 
14 Act 46 of 2013. 
15 Ibid. 
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Where a business goes through the complete process of investing its time and money in 
obtaining a compliant certificate, the means should justify the end in terms of the reward 
it gets for the money spent. If a business will in any event be excluded from tenders if it 
obtains a Level 8 certificate, will it still be worth investing 6% of its payroll in training and 
development of its staff? Finally it will have to be assessed whether obtaining a non-
compliant certificate will mean the ultimate exclusion from tenders and other forms of 
business, or whether the fact that almost all forms of business in South Africa which falls 
within the ambit of the Amended Codes of Good Practice,16 and which cannot afford the 
financial implications of BEE on their companies, will give up the ever “losing” battle of 
obtaining a good level. 
 
1.5     RESEARCH METHODOLOGY 
 
As a legal advisor in the field of BEE for over 7 years, I have gained experience in the 
assessment of companies’ BEE compliance, and have dealt with their complaints and 
grievances regarding the process, as well as witnessed the financial implications the 
required spending has had on these companies. I have been involved in the BEE 
verification of a number of companies annually over a period of time and have seen first-
hand what effect an improved score has on the growth and development of a business. 
 
The opposite is also true where a company had a good BEE level and had not complied 
with the targets set on the scorecard, and subsequently dropped in their level of 
compliance the following year. In the tender process alone, BEE plays an essential part, 
and where a company experiences pressure to obtain a certain level, it cannot afford 
obtaining a lower level and subsequently losing a major contract. I have witnessed the 
effect such a drop in BEE level has on a business, and have spoken to many business 
owners who have then decided not to further invest in staff as a result of the drop in sales 
in consequence of having been excluded from tenders. 
 
I have further drawn on the experience of colleagues and have discussed the problems 
identified with accredited verification bodies in order to assess the system, its pitfalls and 
successes. 
                                                          
16 Act 46 of 2013. 
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1.6    OUTLINE OF RESEARCH 
 
I shall firstly explain the terminology used within the BEE framework, as well as some of 
the key concepts used when calculating a company’s BEE score. 
 
I shall present an overview of the elements of the scorecard, with specific reference to 
the changes in the targets for each element, with the focus on the human-resources 
elements. 
 
The major differences between the Codes of Good Practice17 and the Amended Codes 
of Good Practice18 will be discussed and I shall provide a critical analysis thereof in order 
to illustrate to the reader what the major changes will be in terms of the Qualifying Small 
Enterprise scorecard and the Generic scorecard. I shall further attempt to determine the 
importance of investing in the elements which relate to employment (Employment Equity 
and Skills Development), as well as weigh up the disadvantages a company may 
experience should they decide not to follow the abovementioned route. 
  
                                                          
17 Act 53 of 2003. 
18 Act 46 of 2013. 
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CHAPTER 2 
AN EXPLANATION OF THE ELEMENTS OF THE SCORECARD 
 
OWNERSHIP 
 
QSE SCORECARD 
 
Indicator Weighting Target 
1.   Voting Rights   
1.1 Exercisable Voting Rights in the Entity in 
the hands of Black people 
 
5 
 
25% + 1 vote 
1.2 Exercisable Voting Rights in the Entity in 
the hands of Black women 
 
2 
 
10% 
2.   Economic Interest   
2.1 Economic Interest of Black people in the 
Enterprise  
 
5 
 
25% 
2.2 Economic Interest of Black Woman in the 
Enterprise 
 
2 
 
10% 
2.3 New Entrants or Black Designated 
Groups 
 
3 
 
2% 
3.   Realization Points   
3.1 Net Value 8  
OWNERSHIP TOTAL 25  
 
GENERIC SCORECARD 
 
Indicator Weighting Target 
1.   Voting Rights   
1.1 Exercisable Voting Rights in the Entity in 
the hands of Black people 
 
4 
 
25% + 1 vote 
1.2 Exercisable Voting Rights in the Entity in 
the hands of Black women 
 
2 
 
10% 
2.   Economic Interest   
16 
 
2.1 Economic Interest in the entity to which 
Black people are entitled  
 
4 
 
25% 
2.2 Economic Interest in the entity to which 
Black woman are entitled 
 
2 
 
10% 
2.3 Economic Interest of any of the following 
natural Black people in the measured 
entity: 
2.3.1 Black designated groups 
2.3.2 Black participants in Employee 
Share Ownership Schemes 
2.3.3 Black people in Broad-Based 
Ownership schemes 
2.3.4 Black Participants in Co operatives 
 
3 
 
3% 
2.4 New Entrants 2 2% 
3. Realization Points   
3.1 Net Value 8  
OWNERSHIP TOTAL 25  
 
OWNERSHIP 
 
Ownership forms part of the direct empowerment and is very useful for carrying out the 
integration of Black people into the mainstream economy by increasing the number of 
Black people who own, control and manage businesses in South Africa.19 
 
Ownership includes the right of the owner to enjoy economic benefits which accrue to the 
enterprise, as well as to influence and make use of the assets and resources of the 
enterprise. 
 
Under the Amended Codes of Good Practice20 the abovementioned is one of the priority 
elements. It is also one of the compulsory priority elements which entails that a QSE and 
Generic entity must comply with ownership and cannot choose to comply with it. 
 
                                                          
19 An Empowerdex Guide The Codes of Good Practice 2007. 
20 Act 46 of 2013. 
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The following options are available to an enterprise in order to facilitate the ownership 
and control of economic assets by Black participants: 
 
 Sale of equity shareholding to BEE investors. 
 Sale of assets, business and equity instruments to associated enterprises.21 
 
VOTING RIGHTS 
 
Voting rights refer to the owner’s ability to influence and use the assets and resources. It 
further refers to exercising voting rights at shareholders meetings. 
 
Black people should hold at least 25% + 1 voting right and Black women should hold at 
least 10% voting rights. There should be no restrictions on voting rights. If there are any 
restrictions in terms of the voting rings, no points can be claimed for this category. 
 
Ownership is known as a “snap-shot” principle. This means that the current status of the 
entity at the date of verification is measured and not the status during the chosen financial 
period. In practice this means that, should the measured entity change ownership during 
the year, it could immediately be measured and it is not restricted to the chosen financial 
period. 
 
For the Voting Rights calculation, refer to Annexure A. 
 
ECONOMIC INTEREST 
 
Points are allocated for the entitlement of Black participants to share in the capital gains, 
dividends and other economic rights of shareholders. The three sub indicators focus on 
the following: 
 
 Black people 
 Black women 
 Black designated groups 
                                                          
21 An Empowerdex Guide The Codes of Good Practice 2007. 
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In order for an organization to score the maximum points under this indicator, Black 
people should be entitled to 25% of the economic interest and Black women should be 
entitled to 10%. A further 3 points are available to a measured entity which is 3% owned 
by; 
 Black Designated Groups 
 Black participants in employee-ownership schemes 
 Black beneficiaries of broad-based ownership schemes, or 
 Black participants in co operatives 
 
For the points formula for Economic Interest, refer to annexure A. 
 
REALIZATION POINTS 
 
This indicator carries 8 points in total which refers to the Net Value of the business. The 
purpose of the inclusion of net value points is to measure the value of the debt-free or 
unencumbered ownership rights in the hands of Black people. It also refers to the 
accumulated net-economic interest in the hands of Black shareholders after the deduction 
of any monies owed by the Black shareholders. The target of 25% should be achieved 
within a 10-year period from the date of purchase of the ownership rights. 
 
In order to ensure that the above is actually achieved within the 10-year period as 
described above, the graduation factor was introduced by the Codes,22 which allows for 
the full net-value points to be allocated where the reduction of debt is in line with the 
following requirements: 
 10% of Black shareholders’ debt should have been paid at the end of year 1 
 20% by the end of year 2 
 40% by the end of year 4 
 60% by the end of year 6 
 80% by the end of year 8 and 
 100% by the end of year 10 
                                                          
22 Act 53 of 2003. 
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It sometimes happens that a Black person receives shareholding in an organization at no 
cost. In such a case there must be an agreement between the entity and the individual 
which stipulates that the shares were given to the individual bona fide. 
 
For the points formula for Net Value, refer to Annexure A. 
 
THE FLOW-THROUGH PRINCIPLE AND MODIFIED FLOW-THROUGH PRINCIPLE 
 
By using the flow-through principle, the rights of ownership of Black people in a measured 
entity, which is a juristic person, flow through the different tiers of ownership until it ends 
with a natural Black person holding rights of ownership. The modified flow-through 
principle has the effect that, in the chain of ownership, if Black people have a flow-through 
level of participation of at least 51% in one measured entity, the Black participation is 
treated, for that entity, as if it were 100%. The modified flow-through principle can only be 
used once in the whole ownership structure and cannot be applied to trusts. 
 
EXCLUSION PRINCIPLE 
 
This allows an entity to exclude certain types of ownership from its ownership scorecard 
without penalizing or rewarding it for such ownership. 
 
This principle is applied in the following instances: 
 Government Ownership; 
 Mandated Investments; and 
 Multinationals. 
 
 
 
 
ONCE EMPOWERED ALWAYS EMPOWERED 
 
Where the BEE shareholder exits or loses his/her shares in the organization, up to 40% 
of the ownership points can still be claimed. 
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There are two parts to this principle, namely: 
 Sale of Shares. 
 Where the equity has been used as security for obtaining finance and the BEE 
party subsequently defaults and loses the shareholding. 
 
This principle protects a measured entity from losing the points for Black ownership where 
the Black shareholder loses or exits his/her shares and it is not due to the fault of the 
company. 
 The Black participant must have held the shares for at least 3 years. 
 Value must have been created in the hands of Black people. 
 Black participation arising from continued recognition cannot contribute more than 
40% of a Measured Entity’s score on the ownership scorecard.23 
 
SUBMINIMUM REQUIREMENTS 
 
In terms of the Amended Codes of Good Practice,24 a measured entity is required to 
achieve a minimum of 40% on the Net Value points. This means that Black people must 
hold at least 10% of the ownership and economic interest in an entity in addition to 
complying with the graduation factor. The measured entity must reach 3.2 points out of 8 
in order to comply with this subminimum target. 
 
As previously mentioned, this element is compulsory for measurement on both the QSE 
and Generic scorecards and non-compliance will result in the discounting of one level of 
the BEE status. 
 
The Ownership scorecard measures the direct Black ownership in a company. There is 
no target for indirect ownership, which occurs where an institution or other investor owns 
shares on behalf of beneficiaries and there may not be direct participation by the 
beneficiaries in the voting rights. 
If indirect ownership were counted, most companies would almost fully comply with most 
of the indicators on the ownership scorecard and do nothing to achieve direct ownership. 
 
                                                          
23 An Empowerdex Guide The Codes of Good Practice 2007. 
24 Act 46 of 2013. 
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On 5 May 2015 the Department of Trade and Industry caused widespread confusion in 
its Notice 396 in the Government Gazette which stated that Black participants in broad-
based and employee-share ownership schemes could only contribute a maximum three 
points out of the 25 points available on the ownership scorecard to a company’s BEE 
score, in terms of the Codes of Good Practice issued under the Broad Based Black 
Empowerment Act. Many existing and planned BEE-ownership transactions which relied 
on such schemes became threatened and a great cause for concern arose.25 
 
On 15 May 2015 the Department issued a further Notice in the Government Gazette 
which withdrew Notice 396. It appears that the status quo has been restored and that 
broad-based and employee-share ownership schemes are again eligible to contribute to 
all of the 25 available BEE-ownership points in the Codes.26 
 
It has been said these schemes support “passive” Black ownership in the sense that Black 
individuals do not hold shares. This is, however, strictly monitored as the Codes27 have 
specific requirements for broad-based and employee-share ownership schemes. 
 
A maximum of 40% of the total points on the ownership scorecard can be achieved by 
meeting a basic set of rules, set out in Annexure (C) and a 100% of the total points on 
the ownership scorecard if they meet additional qualification criteria, as set out in 
Annexure (C). 
 
Ownership is one of the elements through which the Government wishes to achieve 
transformation, and the increased pressure to comply with this element is an indication of 
how strong they feel about the fact that it has not happened fast enough since the start 
of the process. 
 
MANAGEMENT AND CONTROL (INCLUDING EMPLOYMENT EQUITY) 
 
                                                          
25 Pieter Steyn Broad Based and Employee Share Schemes – The latest update 2015-05-21 
http://www.werksmans.com/virt_e_bulletins/broad-based-and-employee-share-ownership-
schemes-the-latest-update/ (Accessed on 2016-05-05). 
26 Ibid. 
27 Act 46 of 2013. 
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AMENDED QSE SCORECARD 
 
Indicator Weighting Target 
EXECUTIVE MANAGEMENT   
Black representation at Executive Management 5 50% 
Black Female representation at Executive 
Management 
 
2 
 
25% 
Senior, Middle and Junior Management   
Black representation at Senior, Middle and Junior 
Management 
 
6 
 
60% 
Black Female representation at Senior, Middle and 
Junior Management  
 
2 
 
30% 
MANAGEMENT & CONTROL TOTAL 15  
 
AMENDED GENERIC SCORECARD 
 
Indicator Weighting Target 
1.   Board participation:   
1.1 Exercisable voting rights of Black board members 
as a percentage of all board members 
 
2 
 
50% 
1.2 Exercisable voting rights of Black female board 
members as a percentage of all board members 
 
1 
 
25% 
1.3 Black Executive Directors as a percentage of all 
Executive Directors 
 
2 
 
50% 
1.4 Black female Executive Directors as a percentage 
of all Executive Directors 
 
1 
 
25% 
2.   Other Executive Management:   
2.1 Black Executive Management as a percentage of 
all Executive Directors 
 
2 
 
60% 
2.2 Black female Executive Management as a 
percentage of all Executive Directors 
 
1 
 
30% 
3.   Senior Management   
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3.1 Black employees in Senior Management as a 
percentage of all Senior Management 
 
2 
 
60% 
3.2 Black female employees in Senior Management as 
a percentage of all Senior Management 
 
1 
 
30% 
4.   Middle Management   
4.1 Black employees in Middle Management as a 
percentage of all Middle Management 
 
2 
 
75% 
4.2 Black female employees in Middle Management as 
a percentage of all Middle Management 
 
1 
 
38% 
5.   Junior Management   
5.1 Black employees in Junior Management as a 
percentage of all Junior Management 
 
1 
 
88% 
5.2 Black female employees in Junior Management as 
a percentage of all Junior Management 
 
1 
 
44% 
6.   Employees with disabilities   
6.1 Black employees with disabilities as a percentage 
of all employees 
 
2 
 
2% 
MANAGEMENT CONTROL TOTAL   
 
This is one of the elements through which Government wishes to achieve direct 
empowerment of Black persons. Employment Equity has been incorporated into this 
element. Unlike the previous Codes of Good Practice,28 there is no Adjusted Recognition 
for Gender. The calculation for Senior, Middle and Junior Management is, however, 
based on the EAP targets which are published nationally as well as separately for the 
different provinces by STATS SA. Where a measured entity operates in more than one 
province, the national EAP target will be used. 
 
Employment equity is a mechanism used to achieve equity in the workplace by: 
a) Promoting equal opportunity and fair treatment in employment through the elimination 
of unfair discrimination, and 
                                                          
28 Act 53 of 2003. 
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b) implementing affirmative-action measures to redress the disadvantages in employment 
experienced by Black people, in order to ensure their equitable representation in all 
occupational categories and levels in the workplace.29 
 
Like Ownership, this element is a snap-shot principle which means that the present 
situation is measured and not the situation in the chosen financial period. 
 
The introduction of the EAP targets in the calculation has made things increasingly difficult 
when a business tries to score good points on this element. The reason for this is that the 
measured entity cannot over-employ people from only one or two race groups and not 
from the others, as targets have been put in place for each of the different race groups 
as well as for men and women. Should the entity therefore employ only African males 
and females and no Coloured or Indian males and females, they will not be able to score 
the maximum points on the different indicators. 
 
NATIONAL EAP TARGETS 
 
 
When doing the calculation for this element the EAP targets for the specific province the 
business operates in must be used. When a business operates in more than one 
province, the National EAP targets will apply. 
 
All entities must comply with the Employment Equity Act30 and if they are designated, 
they must submit an Employment Equity report yearly even if they do not have more than 
150 employees. 
 
                                                          
29 The Code of Good Practice 2004 Department of Trade and Industry. 
30 55 of 1998. 
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The Employment Equity Act31 applies to all employers, workers and job applicants, but 
not members of the – 
 National Defence Force; 
 National Intelligence Agency; and 
 South African Secret Service. 
 
The provisions for affirmative action apply to – 
 employers with 50 or more workers, or whose annual income is more than the 
amount specified in Schedule 4 of the Act; 
 municipalities; 
 organs of State; 
 employers ordered to comply by a bargaining-council agreement; 
 any employers who volunteer to comply.32 
 
An employee will be designated if its annual turnover exceeds the threshold for its specific 
industry or if it has more than 150 employees. These entities must submit an employment-
equity plan and report to the Department of Labour. 
 
Employment-equity plans must show – 
 objectives for every year; 
 affirmative action measures that will be implemented; 
 where Black people, women and people with disabilities are not represented –  
 numerical goals to reach this; 
 timetables, and 
 strategies; 
 timetables for annual objectives; 
 the duration of the plan (not shorter than a year or longer than 5 years); 
 procedures that will be used to monitor and evaluate the implementation of the 
plan; 
 ways to solve disputes about the plan, and 
                                                          
31 Ibid. 
32 http://www.labour.gov.za/DOL/legislation/acts/basic-guides/basic-guide-to-employment-equity-
reports,(Accessed 2016-08-05). 
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 people responsible for implementing the plan.33 
 
PROBLEMS WITH THE APPLICATION OF THE LAW ON EMPLOYMENT EQUITY 
 
Some of the practical problems faced by businesses in the application of the Amended 
Codes of Good Practice,34 and the changes in the calculations are that within a specific 
province there might be surpluses of certain racial groups, whilst there are shortages of 
others. 
 
In the Eastern Cape there are fewer Indian males and females in certain industries than 
Africans, and in the Western Cape the same applies for the Coloured population where 
there are more Coloured males and females than most other racial groups. Even where 
businesses in certain industries try to comply with the EAP targets for these groups, it 
might not be practically possible to find persons of a certain racial group, as well as the 
further complication of gender in order to attain the maximum points on this element. 
 
This in turn leads to problems with other elements, such as Skills Development, where if 
there are no persons of a certain race employed in the different spheres of management; 
they will also not be available to train. 
 
The previous scorecards made provision for including semi-skilled and unskilled labour 
in their calculation of the scorecard. This is no longer the case, as only persons in the 
different levels of management will count towards obtaining points on the Amended 
scorecards. Business owners are therefore urged to employ and train more Black persons 
to fill the gaps which have been left as a result of the previous Government’s policy. 
 
According to The Department of Labour’s 16th Commission for Employment Equity (CEE) 
Report, White people fill 68.9% of top management positions – which is more than six 
times the Economic Active Population of 9.9%.35 
 
                                                          
33 S20 of the Employment Equity Act 55 of 1998. 
34 Act 46 of 2013. 
35 Liesl Peyper Six-month ultimatum for EE transgressors Apr 25 2016 
http://www.fin24.com/Economy/six-month-ultimatum-for-ee-transgressors-20160425 (Accessed 
2016-08-05). 
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African representation at top management level at 14.3% and Coloured people at 4.7% 
were said to be under-represented in relation to their EAPs of 77.4% and 10% 
respectively. The ECC report further states that Black people – mostly Africans – by and 
large populate the public sector, while White people are concentrated in the private 
sector.36 
 
A further problem is the lack of skilled labour in certain industries and furthermore the lack 
of Black females in managerial positions. As a practical example in the Transport industry, 
there is a major shortage in the number of Black females which are firstly willing and 
secondly trained to drive certain heavy vehicles. The same problem applies in the 
Construction industry, where the nature of the work to be performed demands for more 
males due to the physical nature of the work. 
 
The 16th Commission for Employment Equity (CEE) Report showed that there was 41.2% 
representation of Black people at the professionally qualified level, 38% White 
representation, 9.4% Coloured and 8.5% Indian. It was further held that there is a pool of 
employees from designated groups who do not receive promotion opportunities, and 
remain stuck at the professionally-qualified and skilled-technical levels despite the 
continued lack of skilled employees from these groups.37 
 
Black people, it was held, are mostly represented at the skilled technical-occupational 
level, where 58.8% is African, even though this is well below the African group’s Economic 
Active Population at 77.4%. Whites constitute 22% of the skilled technical-occupational 
level; Coloureds are at 11.6% and Indian people at 5.9%.38 
 
For the calculation and practical examples refer to Annexure A. 
 
SKILLS DEVELOPMENT 
 
Actual expenditure incurred on training of Black people is measured as a percentage of 
a companies’ leviable amount. Training should focus on training as stipulated in the 
                                                          
36 Ibid. 
37 Liesl Peyper White males still occupy top jobs Apr 26 2016 http://www.fin24.com/Economy/white-
males-still-occupy-top-jobs-20160426 (Accessed 2016-08-05). 
38 Ibid. 
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Learning Program Matrix and includes learnerships, apprenticeships and internships. The 
EAP for each sub race group is also applicable to the calculation of this element and must 
therefore be taken into consideration. 
 
Skills development is measured in terms of the Skills Development Act.39 
 
The purpose of this Act40 is the following: 
 To develop skills of SA 
 Improve productivity 
 Increase investment in education and training 
 Use the workplace as an active learning environment 
 To improve prospects of PDIs 
 
Prerequisites before any points may be awarded: 
 Organization must be registered with the relevant SETA 
 Organization must develop an approved WSP/ATR/PP/PR 
 Organization must be compliant with the SDL 
 Organization must have implemented programmes targeted at developing Priority 
Skills. 
 
QSE SCORECARD 
 
Indicator Weighting Target 
1.Skills Development Expenditure on learning 
programme specified in the Learning Programme 
Matrix for Black people as a percentage of the Leviable 
Amount 
 
 
15 
 
 
3% 
2. Skills Development Expenditure on learning 
programme specified in the Learning Programme 
Matrix for Black females as a percentage of the 
Leviable Amount 
 
 
7 
 
 
1% 
                                                          
39 97 of 1998. 
40 Ibid. 
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3. Skills Development Expenditure on Learning 
Programmes specified in the Learning Programme 
Matrix for Black people with disabilities as a percentage 
of Leviable Amount 
 
 
3 
 
 
0.15
% 
2.   Bonus points:   
Number of Black people absorbed by the Measured Entity 
and Industry at the end of the Learnerships programme 
 
5 
 
100
% 
SKILLS DEVELOPMENT TOTAL (INCLUDING 
BONUS POINTS) 
30  
 
GENERIC SCORECARD 
 
SKILLS DEVELOPMENT: 
 
Indicator Weighting Target 
1. Skills Development Expenditure on any 
programme specified in the Learning Programme 
Matrix for Black people as a percentage of the 
Leviable Amount: 
  
1.1 Skills Development Expenditure on Learning  
Programmes specified in the Learning  Programme 
Matrix for Black people as a  percentage of Leviable 
Amount 
 
8 
 
6% 
1.2 Skills Development Expenditure on Learning  
Programmes specified in the Learning  Programme 
Matrix for Black employees with disabilities as a 
percentage of Leviable Amount 
 
4 
 
0.3% 
2.  Learnerships, Apprenticeships and Internships:   
2.1 Number of Black people participating in Learnerships 
Apprenticeship and Internships as a percentage of 
total employees 
 
4 
 
2.5% 
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2.2 Number of Black unemployed people participating in 
training specified in the learning programme matrix as 
a percentage of number of employees 
 
4 
 
2.5% 
3.  Bonus points:   
3.1 Number of Black people absorbed by the Measured 
and Industry Entity at the end of the Learnerships 
programme 
 
5 
 
100
% 
SKILLS DEVELOPMENT TOTAL 20  
 
In terms of the Amended Codes of Good Practice,41 the Skills-Development element is now one 
of the three Priority Elements. For Generic Entities, the Skills-Development element is a Priority 
Element, whereas a QSE has the option to choose Skills Development as a priority element. 
 
As a Priority Element a business must obtain at least 40% of the total points for the element. In 
the event that a business fails to obtain 40% of the points, it may be discounted by one level. 
Mandatory Training is now excluded from Skills-Development expenditure which means that it 
is a requirement according to legislation/regulations that a person should undergo certain training 
before being able to work in a specific industry; such skills expenditure will be excluded. 
 
Training such as internships, apprenticeships and learnerships must fall within the priority-skills 
category of the specific SETA, and must be formally assessed. Unaccredited Training (which 
includes internal training that is not accredited), as well as costs for accommodation, travel and 
catering are capped at a maximum of 15% of the total skills-development expenditure. 
 
Under the previous scorecard, companies relied very heavily on the inclusion of the internal 
training done by the business in its day-to-day operation, whereas under the Amended 
scorecard, a business which intends earning the maximum available points under skills 
development will have no choice in spending money on accredited training and even more 
importantly, learnerships. 
 
SKILLS EXPENDITURE 
 
                                                          
41 Act 46 of 2013. 
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The awarding of points is dependent on the monetary value of the expenditure and will exclude 
VAT. The expenditure must be effected during the financial period during which the rating is 
being conducted, which means that payment must be made during the applicable financial 
period even if the training/learning programme will take place only after the financial period. 
 
TARGET 
 
The target for Skills Development is a percentage of the entity’s payroll (leviable amount). The 
most accurate calculation to establish the entity’s payroll is to consider the EMP 201s submitted 
to SARS on a monthly basis, having considered the amount paid in terms of Skills-Development 
Levies. Practically all 12 EMPs will have to be added in order to ascertain the leviable amount. 
 
According to the Amended Codes,42 Skills-Development expenditure is no longer limited to Black 
employees only, but will be for all Black people. This is a welcome change to the Codes as 
unemployed Black people, as well as unemployed Black people with disabilities can benefit from 
training. 
 
If the business has staff registered for PAYE (Pay As You Earn), and the annual payroll exceeds 
R500 000 per annum, the company must register with SARS (South African Revenue Service) 
and pay a skills levy of 1% of its monthly payroll. If the company, however, does not fall within 
these criteria, it does not have to pay levies or register with SARS.43 
 
QUALIFYING SMALL ENTERPRISES 
 
The scorecard allocates 25 points for this element. For an entity to be awarded the 25 points, it 
should spend 3% of the payroll on Skills Development on Black persons, of which 1% should be 
allocated to learning programmes for Black females and 0.15% on learning programmes for 
disabled Black persons. A further 5 points are allocated as bonus points if the measured entity 
or the industry absorbs the Black people at the end of the Learnerships programme. 
 
GENERIC ENTERPRISES 
                                                          
42 Act 46 of 2013. 
43 Services Sector Education Training Authority Skills Development Levies 
http://www.serviceseta.org.za/EmployersMemberCompanies/Pages/Employers-Section.aspx 
(Accessed 2016-09-14). 
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The Economically Active Population (EAP) targets are applicable to the calculation, and should 
an entity have offices or branches in more than one province, the national EAP targets are 
applicable. The provincial targets will be applicable if the entity operates in one province only. 
 
The targets set out the percentage of the expenditure according to race and gender. As 
mentioned under the Employment Equity element, a business will not be able to spend all its 
money according to the targets on certain race groups only and expect to earn the maximum 
points, but will have to spend according to the EAP targets. 
 
The scorecard allocates 20 points for this element. For an entity to be awarded the 20 points, it 
should spend 6% of payroll (according to EAP targets) on skills development for Black persons 
and 0.3% of the payroll on learning programmes for disabled Black employees. 
 
The number of Black learners to be registered on leanerships, apprenticeships and internships 
is equal to 2.5% of the entity’s total workforce (also according to EAP targets.) The number of 
Black unemployed learners to be registered on leanerships, apprenticeships and internships is 
also equal to 2.5% of the entity’s total workforce (also according to EAP targets.) 
 
FINANCIAL IMPLICATIONS OF CHANGES IN TARGETS ON BUSINESS 
 
The increase in the targets on this element has a financial implication on companies which wish 
to comply with the scorecard. The further qualification of the discounting principle applicable to 
this element places even more pressure on business to spend more money on training. 
 
For a White-owned business to attain a compliant level there will be no choice but to spend the 
maximum money as per the targets. The inclusion of spending on unemployed persons makes 
it easier for companies which struggle to employ for instance females in an environment which 
requires physical labour or companies which operate in an area where there is a shortage of the 
skilled labour of a specific racial group in order to score points. Employers will be obliged to sign 
fixed-term contracts with these individuals for the duration of the learnership, and will also have 
to pay stipends/allowances to these learners. These stipends/allowances, however, also 
contribute to BEE Skills-Development expenditure should the learners comply with the 
requirements of element. 
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Spending must have been done within the applicable financial period, which further necessitates 
good planning as all training must be paid within the financial year. Should a company therefore 
wish to either maintain a good score, or ensure future compliance, constant attention must be 
given to the targets, and whether enough has been done before the end of the financial period? 
 
A business can also apply for the following types of Grants from the SETA:44 
 
MANDATORY GRANTS 
 
• 20% of annual SDL can be claimed back. 
• Can claim 20% of the yearly SDL irrespective of the amount that has been spent on 
training. 
• Mandatory Grants are paid out quarterly from around 4 months after the WSPs have 
been submitted with the SETA; deadline for submissions is 30 April. This is paid out 
directly to the client by the SETA and is not paid retrospectively. 
• Had to submit a WSP and must be up to date with SDL payments to SARS. 
• Is ensured to get 20% refunded, should the WSP be submitted successfully, together 
with all supporting documents. 
 
DISCRETIONARY GRANT 
 
• Must apply for the allowance. 
• 49.5% of the SDL is allocated towards these grants. 
• There is a window period in which one must apply for this allowance. 
• Must be industry-specific training. 
• This is an application for training that one is planning to utilize, after which the grant is 
paid out. 
• No limit on the number of applications which can be brought regarding the discretionary 
grants. 
• No guarantee that the application will be approved for the grant to be paid out. 
                                                          
44 Services Sector Education Training Authority Skills Development Levies 
http://www.serviceseta.org.za/EmployersMemberCompanies/Pages/Employers-Section.aspx 
(Accessed 2016-09-14). 
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For the calculations, learning programme matrix and practical examples refer to Annexure 
A 
 
ENTERPRISE AND SUPPLIER DEVELOPMENT, INCLUDING PREFERENTIAL 
PROCUREMENT 
 
QSE SCORECARD 
 
Indicator Weighting Target 
1. Preferential Procurement   
1.1 B-BBEE Procurement Spend from all Empowering 
Suppliers, based on the B-BBEE Procurement 
Recognition Levels as a percentage of Total Measured 
Procurement Spend 
 
15 
 
60% 
1.2 B-BBEE Procurement Spend from Empowering 
Suppliers that are at least 51% Black-owned, based on 
the applicable B-BBEE Procurement Recognition 
Levels as a percentage of Total Measured 
Procurement Spend 
 
5 
 
15% 
Bonus Points   
B-BBEE Procurement Spend from Designated Group 
suppliers that are at least 51% Black-owned, based on the 
B-BBEE Recognition Level 
 
1 
 
1% 
SUB-TOTAL 20  
 
GENERIC SCORECARD 
 
Indicator Weighting Target 
1.Preferential Procurement   
1.1 B-BBEE Procurement Spend from all Empowering 
Suppliers, based on the B-BBEE Procurement 
 
5 
 
80% 
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Recognition Levels as a percentage of Total Measured 
Procurement Spend 
1.2 B-BBEE Procurement Spend from all Empowering 
Suppliers that are Qualifying Small Enterprises, based 
on the applicable B- BBEE Procurement Recognition 
Levels as a percentage of Total Measured Procurement 
Spend 
 
3 
 
15% 
1.3 B-BBEE Procurement Spend from all Exempted Micro 
Enterprises, based on the applicable B-BBEE 
Procurement Recognition Levels as a percentage of 
Total Measured Procurement Spend 
 
4 
 
15% 
1.4 B-BBEE Procurement Spend from Empowering 
Suppliers that are at least 51% Black-owned, based on 
the applicable B-BBEE Procurement Recognition 
Levels as a percentage of Total Measured Procurement 
Spend 
 
9 
 
40% 
1.5 B-BBEE Procurement Spend from Empowering 
Suppliers that are at least 30% Black women-owned, 
based on the applicable B-BBEE Procurement 
Recognition Levels as a percentage of Total Measured 
Procurement Spend 
 
4 
 
12% 
Bonus points:   
1.6 B-BBEE Procurement Spend from Designated Group 
Suppliers that are at least 51% Black-owned 
 
2 
 
2% 
2. Supplier Development   
2.1 Annual value of all Supplier Development Contributions 
made by the Measured Entity as a percentage of the 
target 
 
10 
 
2% of 
NPAT 
3. Enterprise Development   
3.1 Annual value of Enterprise Development Contributions 
and Sector Specific Programmes made by the 
Measured Entity as a percentage of the target 
 
5 
 
1% of 
NPAT 
4. Bonus points:   
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4.1 Bonus point for graduation of one or more Enterprise 
Development beneficiaries to graduate to the Supplier 
Development level 
 
1 
 
 
4.2 Bonus point for creating one or more jobs directly as a 
result of Supplier Development and Enterprise 
Development initiatives by the Measured Entity 
 
1 
 
ENTERPRISE AND SUPPLIER DEVELOPMENT 
TOTAL 
 
40 
 
 
Even with the previous Codes of Good Practice,45 the Preferential Procurement element 
was known as the driving force behind BEE. Companies are forced to comply because 
their clients require a satisfactory BEE certificate from them for the enhancement of their 
own scores on Preferential Procurement. 
 
When dealing with a company who has a BEE score higher than a Level 4, one will 
receive enhanced recognition for one’s spending. The opposite is true regarding a 
company with a lower level because the procurement recognition is less. It is therefore to 
a company’s benefit where it deals with suppliers with higher BEE ratings, as this will 
have a positive effect on its own score. If a bidder subcontracts more than 25% of the 
contract, it must ensure that the subcontractor has a greater or equal BEE score than the 
primary bidder. 
 
Businesses who are BEE compliant have a competitive edge when tendering for new 
work. Preferential procurement is rapidly becoming standard practice, and when all other 
factors are equal (such as price, quality and product offering), BEE compliance is the one 
factor that could determine which business “wins” the work. 
 
This element is also a Priority Element which, as previously explained, means that a 
subminimum of 40% must be reached on each of the sub indicators on the scorecard in 
order not to be discounted by one level. QSE can choose this element as a Priority 
Element. 
 
                                                          
45 Act 53 of 2003. 
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Unlike the previous Codes of Good Practice,46 the Amended scorecard does not make 
provision for Value-Added Suppliers, and all suppliers must be Empowering Suppliers in 
order for their certificates to be used in the calculation. 
 
This is a new concept in Procurement which has the following requirements: 
 Generic must comply with 3 out of the 4 requirements; 
 QSE only has to comply with 1 out of the 4 requirements. 
 
Companies that fall within the services industry have an extra requirement to choose 
from: 
 At least 85% of labour costs should be paid South African employees by service-
industry entities; 
 
Before the below-mentioned requirements can be chosen, a company must firstly prove 
that it is a “good citizen”. 
 
The following will be required to prove an entity is a “good citizen”: 
 Current Tax-Clearance Certificate 
 Letter of Good Standing 
 Proof of submission of  WSP 
 Proof of submission of EE Report 
 Current OHS Certificate 
 Proof that CIPC fees are paid up to date 
 
REQUIREMENTS 
 
 At least 25% of cost of sales, excluding labour cost and depreciation, must be 
procured from local producers or local suppliers in SA, for service-industry labour 
costs are included but capped to 15%. 
                                                          
46 Ibid. 
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 Job creation – 50% of jobs created are for Black people, provided that the number 
of Black employees since the immediate prior verified BEE Measurement is 
maintained. 
 At least 25% transformation of raw material/ beneficiation which include local 
manufacturing, production and/or assembly, and/or packaging, must be proved. 
 Skills transfer – at least 12 days per annum of productivity deployed in assisting 
Black EMEs and QSEs (51% or more Black-owned) beneficiaries to increase their 
operation or financial capacity. 
 At least 85% of labour costs should be paid South African employees by service-
industry entities (only service industry). 
 
Exempted Micro-Enterprises and Start-Up enterprises are automatically recognized as 
Empowering Suppliers, and therefore do not have to submit the abovementioned proof. 
 
An entity will receive enhanced recognition if it procures from one of the following 
suppliers: 
 A recipient of Supplier Development contributions and has a minimum of a 3-year 
contract with the measured entity. The recognizable BEE Procurement Spend that 
is attributed to that supplier is multiplied by a factor of 1.2 
 A Black-owned QSE/EME, which is not a supplier-development beneficiary, but 
has a minimum of a 3-year contract with the measured entity. The recognizable 
BEE Procurement Spend that can be attributed to that Supplier is multiplied by a 
factor of 1.2 
 A first-time supplier to the measured entity, the recognizable BEE Procurement 
Spend that can be attributed to that Supplier is multiplied by a factor of 1.2 
There are 2 bonus points available for the Measured Entity that spends 2% of its Total 
Measured Procurement Spend with Designated Group Suppliers that are at least 51% 
Black-owned. 
 
For the calculation of Total measured procurement refer to Annexure A 
 
ENTERPRISE AND SUPPLIER DEVELOPMENT 
 
SUPPLIER DEVELOPMENT 
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This is a new indicator on the BEE scorecard which has a target of 2% of NPAT for 
Generic enterprises, and 1% of NPAT for QSE. There is also the further sub-minimum 
requirement that at least 4 points out of 10 must be scored. 
 
The supported business must be QSE/EME with at least 51% Black Ownership 
(male/female), and the business must procure from the supplier-development beneficiary 
in the financial year being verified. 
 
Definition for Supplier Development Contribution: 
 
Means monetary or non-monetary contributions carried out for the benefit of value-adding 
suppliers to the Measured Entity, with the objective of contributing to the development, 
sustainability and financial and operational independence of those beneficiaries: 
 
Supplier Development Contributions to suppliers that are EME or QSE which is at least 
51% Black-owned or at least 51% Black women-owned. 
 
ENTERPRISE DEVELOPMENT 
 
Enterprise Development is focused on the growing of small and medium-sized 
businesses by means of the provision of finance and support. It is a form of indirect 
empowerment, where the aim is to provide contributions to assist Black businesses in 
their operating, finance and development towards business sustainability. It is aimed at 
helping these businesses to overcome obstacles, and increase their competitiveness in 
the market, with the end result being job creation and poverty alleviation. 
 
The contributions may consists of monetary and non-monetary, recoverable or non-
recoverable contributions actually initiated and implemented in favour of 51% or more 
Black-owned / Black female-owned QSE/EME entities, with the specific objective of 
assisting or accelerating the development, sustainability and ultimate financial and 
operational independence of those beneficiaries. 
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Contributions may be recognized where they are quantifiable as a monetary value using 
an acceptable valuation method. It is extremely important for a business to keep record 
of any contributions made, as only contributions for which accurate proof exists, will be 
taken into consideration by the verification agency. 
 
Bonus points for making an enterprise a supplier as well, 1 bonus point for creating jobs 
as a result of supplier and enterprise development have been added to the scorecard. 
 
An important consideration is that a business cannot use the same beneficiary for both 
the Supplier-development and Enterprise-development indicators. 
 
In South Africa, where social and economic imbalances existed for many decades, 
transformation is a constitutional, business and social imperative. It is critical for the 
sustainability of a healthy society and business environment and, the empowerment and 
advancement of these businesses can be seen as a contribution to a healthy economy. 
In an economy where the struggle for survival remains an everyday battle, it is even more 
crucial to assist small business development. 
 
The problem with the second part of this element is that for most White-owned 
businesses, contributions on this element are not an option, and due to the relatively high 
target can be a very costly exercise. Business owners are also sometimes negatively 
inclined regarding the idea of having to assist another business when they themselves 
are trying to survive. In certain industries the use of local SMMEs is compulsory regarding 
the tender being awarded which is in addition aimed at the development of such small 
businesses, but is sometimes seen as a particularly forceful way of attaining goals. 
 
SOCIO-ECONOMIC DEVELOPMENT 
 
QSE SCORECARD 
 
Indicator Weighting Target 
Annual value of all Socio-Economic Development 
Contributions and Qualifying Socio-Economic 
 
5 
 
1% of 
NPAT 
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Development Contributions made by the Measured 
Entity as a percentage of the target 
SOCIO-ECONOMIC DEVELOPMENT TOTAL 5  
 
GENERIC SCORECARD 
 
Indicator Weighting Target 
Annual value of all Socio-Economic Development 
Contributions by the Measured Entity as a 
percentage of the target 
 
5 
 
1% of 
NPAT 
SOCIO-ECONOMIC DEVELOPMENT TOTAL 5  
 
Socio-economic development contributions consist of monetary and non-monetary 
contributions actually initiated and implemented in favour of beneficiaries by a measured 
entity with a specific objective of facilitating sustainable access to the economy of those 
beneficiaries. These donations must further be made in the measured financial period in 
order to be included in the assessment of the business’ BEE status. 
 
Black South African citizens or groups of people where Black people make up at least 
75% of the beneficiaries, is the target group for donations made regarding this element. 
Where a donation benefits fewer than the 75% Black beneficiaries, points are calculated 
on a pro-rata basis. This initiative will therefore not affect a business directly as 
empowerment will happen outside of the business. Donations are in the main aimed at, 
for example schools, charities or charitable organizations. 
 
The points available regarding this element have been decreased drastically for a QSE 
from the previous scorecard to the amended scorecard, and where such an entity could 
have earned points relatively easily through making donations of 1% of net profit for 25 
points on the scorecard, this is no longer the case. 
 
Many White-owned businesses in the process of electing 4 of the 7 elements under the 
previous scorecard were able to score 25 points just by making the above-mentioned 
donations, and therefore did not need to address changes in Ownership, Management or 
its employees. 
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Where a business, even with a full contribution, will not get a compliant scorecard, many 
business owners will be of the opinion that such a donation will be a waste of its profits, 
and charities will as a result benefit substantially less from BEE. There is a further benefit 
that a business can deduct from its contributions to tax, where the beneficiary has a 
Section 18A certificate. A Section 18A tax deduction indicates the deductions for 
donations made to registered public-benefit organizations (PBOs). 
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CHAPTER 3 
 
3.1 DIFFERENCES BETWEEN THE CODES OF GOOD PRACTICE AND 
AMENDED CODES 
 
3.2 BEE LEVEL 
 
The amendments to the Codes significantly changed the manner in which a business’ 
BEE status (or level) is calculated, as the number of BEE points required to achieve a 
particular BEE level has been increased. 
 
The changes are set out (and compared with the current position) in the following 
diagram. 
 
BEE Level Amended Codes47 versus Previous Codes48 
1≥100 points ≥100 
2 ≥95 but <100 points ≥85 but <100 
3 ≥90 but <95 points ≥75 but <85 
4 ≥80 but <90 points ≥65 but <75 
5 ≥75 but <80 points ≥55 but <65 
6 ≥70 but <75 points ≥45 but <55 
7 ≥55 but <70 points ≥40 but <45 
8 ≥40 but <55 points ≥30 but <40 
NON-COMPLIANT 
<40 points <30 
 
These changes will materially affect a company’s existing BEE rating and may potentially 
result in an automatic drop of its BEE status. For example, a company with a score of 65 
points which would have obtained a Level 4 on the previous Codes49 which will give them 
a Level 7 under the Amended Codes50. 
                                                          
47 46 0f 2013. 
48 53 of 2003. 
49 53 of 2003. 
50 46 of 2013. 
44 
 
This could potentially result in a business whose customers are used to a certain Level, 
ending contracts or not renewing contracts. Where a business relies on its BEE Level for 
the renewal of licences, it can result in a major difficulty regarding such renewals. 
 
3.3. ELEMENTS 
 
Where the previous Codes51 made provision for 7 elements from which a QSE entity 
could choose 4 elements, the Amended scorecard52 consists of 5 elements only. 
 
Under the previous Codes,53 the following seven elements were taken into account when 
calculating the businesses BEE rating: 
1. Ownership 
2. Management Control 
3. Employment Equity 
4. Skills Development 
5. Preferential Procurement 
6. Enterprise Development 
7. Socio-Economic Development. 
 
THE AMENDED CODES54 MAKE PROVISION FOR THE FOLLOWING 5 ELEMENTS 
 
1. Ownership 
2. Management Control 
3. Skills Development 
4. Enterprise and Supplier development 
5. Socio-economic Development 
 
 
3.4 THE EFFECTS ON SMALL, MEDIUM AND START-UP ENTERPRISES. 
 
                                                          
51 Act 53 of 2003. 
52 Act 46 of 2013. 
53 53 of 2003. 
54 46 of 2013. 
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Under the previous Codes,55 Exempted Micro-Enterprises are deemed to have a Level 4 
BEE status and start-up Enterprises (in the first year of incorporation) are measured as 
EMEs. 
 
The threshold for qualifying as an EME has been increased from R5 million (or less) to 
R10 million (or less) which is a positive development which will assist small businesses 
which would otherwise not have benefited from the deemed Level 4 status. 
 
The threshold for being a Qualifying Small Enterprise (QSE) has been increased to 
include companies with an annual turnover of between R10 million and R50 million. 
 
Important changes are that EMEs and QSEs that are 100% Black-owned will be deemed 
to have a Level 1 BEE status, and EMEs and QSEs that are 51% Black-owned will be 
deemed to have a Level 2 BEE status. This provides a further incentive for business 
owners to sell equity shareholding to Black males or females. 
 
3.5 THE CONSEQUENCES IF TARGETS ARE NOT MET. 
 
Under the new Codes,56 Ownership, Skills Development and Enterprise and Supplier 
Development have been identified as “priority elements”, and firms are expected to 
comply with the following minimum requirements: 
 40% of the “net value” targets for the ownership element.  
 40% of the total weighting points for the skills development element. 
 40% for each of the subcategories of the enterprise-and supplier-development 
element. 
 
Where a business under the previous Codes57 did not comply with one or more elements, 
it could still manage to obtain a relatively good score. A QSE entity with White ownership 
could choose 4 other elements and manage to obtain a Level 1 if it scored full points on 
each of the 4 indicators. 
                                                          
55 Act 53 of 2003. 
56 Act 46 of 2013. 
57 Act 53 of 2003. 
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A “Large Enterprise” with a total annual income greater than R50 million is obliged to 
comply with all the priority elements. If such a business fails to comply with all three of 
the minimum requirements as set out above, its BEE status will automatically be 
downgraded by one level. A QSE is required to comply with ownership as a compulsory 
element, and either one of the skills development or enterprise- and supplier-
development elements. 
 
3.6 HOW WILL A DOWNGRADE AFFECT EXISTING AND NEW BEE 
TRANSACTIONS? 
 
A downgrade has serious implications for BEE-ownership transactions and in particular 
the financing of BEE shareholders who are mostly paid out of dividends. This depends 
on the company’s profits and ultimately factors which are generally beyond the company’s 
control, such as the state of the national and global economy. Where a company identifies 
a suitable Black participant in their ownership structure, but such a person struggles to 
find personal finance to purchase shares, it might be a deterrent for the sale of equity 
shareholding. BEE shareholders may be prejudiced by being required to fund 
transactions by using their own resources. 
 
3.7 HOW WILL BUSINESSES MANAGE TO MAKE PROGRESS IN OBTAINING 
BETTER BEE LEVELS? 
 
The amendments to the Codes58 force companies to make several significant changes to 
the current method of calculating and planning their BEE status. Where a business could 
get away with doing once-off donations and making a few changes in its staff complement 
before applying for its renewal, it will have to plan and assess its progress monthly. 
Financial statements are generally only available months after the end of a company’s 
financial year end, which means in practice that, by the time the renewal is due, the 
initiative must have been implemented before the financial-year end. 
 
For the Skills-development element, where learnerships mostly run for 12 months, the 
planning should have been done more than a year prior to the renewal. 
                                                          
58 Ibid. 
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The changes in the Codes59 for many companies, who previously had good BEE ratings 
and failed to plan for the Amendments, mean that for the next year they will have a non-
compliant certificate and possibly lose contracts as a result thereof. Should they again fail 
to meet targets by the end of their next financial period, they will have not one, but two 
years of non-compliance. Companies will therefore have to plan ahead and work 
according to the targets set, as well as obtain estimates for the amounts used for the 
calculations prior to the end of their respective financial periods. Practically, this could 
create problems as the company would have to estimate their turnover, profit and payroll 
before the figures have to be audited. 
 
3.8 CHANGES TO THE SKILLS-DEVELOPMENT ELEMENT 
 
The amendments provide points for training unemployed Black persons and for the 
number of Black people “absorbed” at the end of learnership programmes. The number 
of points and the compliance target for skills-development expenditure has increased 
from 6 to 8 and from 3% to 6% respectively. 
 
For a business the difference between 3% and 6% of the annual salaries and wages bill 
can be crippling. In an economy where entities are struggling to keep afloat without added 
pressure of increased spending, it will now have to spend money on the training for 
unemployed people, who can be said not to add any value to the measured entity. It could 
be argued that it will add to the economy, which in turn will add value to all business, but 
in an economy where demands on employers are already high, employees may also feel 
that any available funds should benefit them and not others who do not work for the 
business. 
 
In certain industries training is limited, and where an employee performs the same 
function daily without significant changes, it can be difficult to find appropriate types of 
training to send employees on. The problem of gender-dominated industries and the 
points specifically allocated for Black-female-and-disabled training can further create 
problems in the implementation of the scorecard. On the other hand, where a business 
                                                          
59 Act 53 of 2003. 
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does not employ Black females or disabled persons, it can source persons who are not 
employed and still score points. 
 
3.9 CHANGES TO PREFERENTIAL PROCUREMENT 
 
The amendments to the Codes60 introduced the concept of an “Empowering Supplier” for 
the preferential procurement subcategory of the enterprise- and supplier-development 
elements. 
 
The requirements for qualifying as such a supplier are listed in the section where 
Preferential Procurement is explained. No preferential-procurement points will be 
obtained if a supplier does not comply with these requirements. This is a major change 
from the position under the previous Codes61. 
 
Where a company was used to dealing with suppliers who had good BEE levels, and as 
a result obtained good points on the Preferential Procurement element, the Amendments 
will have the result that in order to obtain a positive decent score on this element will be 
a struggle. Many companies are waiting a year to renew their certificates in order to 
ascertain what the effect will be on their business should they not have complied. This 
has the result that their customers will either exclude them from business in future or 
remain loyal because of price and service. 
 
3.9.1 PREFERENTIAL PROCUREMENT REGULATIONS 
 
Tenders are awarded on a point system whereby the bidder who obtains the most points 
will be successful in the bid. Several considerations are taken into account in determining 
the successful bidder, such as price, functionality, quality and more specifically the BEE 
score of the bidder. 
 
On the 14th of June 2016 the Draft Preferential Procurement Regulations was published 
for public comment. When enacted this will govern the methods of how entities must 
procure goods and services from companies, as well as the processes in doing so. These 
                                                          
60 Act 53 of 2003. 
61 53 of 2003. 
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regulations will in the main change the threshold of the BEE scoring system when 
evaluating bids, as well as other BEE criteria, such as compulsory subcontracting in 
tenders for contracts above R 30 million.62 
 
A distinction will be made between tenders with a value of more than R 100 million and 
those below or equal to R 100 million. This is a considerable increase from the current 
threshold of R 1 million, prescribed by the Procurement Regulations of 2011. 
 
There are two categories in which points can be obtained, functionality and price being 
the first and the second being, BEE. The maximum points obtainable for the BEE category 
for tenders with a value of R100 million or less are 20 points, whereas the maximum 
points obtainable for functionality and price amounts to 80 points. The total for the two 
categories are then added together to obtain the total points scored. 
 
The same principle applies to tenders with a value over R100 million. Here BEE amounts 
to 10 points of the total and the remaining 90 points for functionality and price. The 
following table outlines the difference of the aforementioned in accordance with the 
Amended BEE Codes of Good Practice63.64 
                                                          
62 Draft Preferential Procurement Regulations 2016, Gazette No. 40067 Vol. 612 14 Junie 2016. 
63 Act 46 of 2013. 
64 Draft Preferential Procurement Regulations 2016, Gazette No. 40067 Vol. 612 14 Junie 2016. 
BEE 
Level 
Amended 
Codes 
Points for tenders less/ 
equal to R100 million 
Points for tenders 
greater than R100 
million 
    
1 100+ 20 10 
2 95–100 18 9 
3 90–95 16 8 
4 80–90 12 5 
5 75–80 8 4 
6 70–75 6 3 
7 55–70 4 2 
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The 
contract must be awarded to the bidder who scored the highest points, subject to 
exceptions. In determining an exception, objective criteria must be applied to the tender. 
An example of such an exception is where the entity conducts business in a township or 
rural area in the municipal area where the goods and services are required. 
 
In the event of a deadlock where two or more entities score the same points, the contract 
must be awarded to the company with the highest points for BEE. 
 
Where entities are non-compliant contributors in terms of the BEE scorecard, they will not 
automatically be disqualified; however, no points will be awarded under the BEE category 
to such entity. 
 
It is therefore vital that businesses participating in tenders, place emphasis on obtaining 
highest possible BEE level. Once the Draft Regulations are enacted, greater emphasis 
will be required due to the increased threshold.65 
 
3.10 CHOICES TO BE MADE 
 
In an ever-changing business environment where BEE is particularly important, 
companies will have to make a few choices. 
 
The first major choice will be whether to pay the price for a compliant certificate. For 
businesses that tender the choice it is a relatively simple one as they will simply not “win” 
the tender, based on price alone. Where a business mainly services customers, who walk 
in from the street, and who generally have no need for a BEE certificate, they will have to 
decide whether to obtain a certificate as a matter of principle and good business practice. 
 
The second decision will be whether to get a Black business partner in order to ensure 
compliance, or whether to ensure compliance on all the remaining elements, which 
                                                          
65 Draft Preferential Procurement Regulations 2016, Gazette No. 40067 Vol. 612 14 June 2016. 
8 40–55 8 1 
9 – non- 
compliant 
< 40 0 0 
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inevitably means that money will have to be spent. I previously mentioned that where a 
business will not reach a level 8, even with the maximum spending, it will have to decide 
on whether to spend at all or just accept a non-compliant certificate. 
 
For the customer the choice will be whether to exclude certain suppliers, based on their 
BEE level. Many companies have taken an aggressive stance here by informing their 
clients that they will have no choice but to exclude even previously loyal suppliers for not 
obtaining a certain level on their BEE scorecard. This is known in the BEE industry as the 
snowball effect, as companies, in the quest to obtain a certain level, put pressure on their 
suppliers to have a certain level in order to ensure their own compliance. 
 
Where a business makes the call to spend the required targets on elements like skills 
development, they have to decide on whom they will spend the available money allocated 
for training. As none of the scorecards make provision for points to be allocated for 
spending on White employees, businesses will have to decide whether they will advance 
all or only some of their workforce. If only Black employees are chosen for training, the 
rest of the workforce might become demotivated or even hostile in the day-to-day 
performance of their duties. 
 
The same is true for businesses that decide to employ only certain racial groups and to 
exclude others. Employment equity places similar demands on businesses to meet the 
targets set by legislation. This therefore, to a certain extent, takes the decision out of the 
hands of business owners. 
 
Another important decision business will have to make concerns what benefit a compliant 
BEE certificate will make to business in general. Where the benefit of having a compliant 
certificate does not justify the spending in terms of profitability, businesses will have to 
decide whether it will add value or secure future contracts. This is again particularly true 
for businesses who sell only to the general public where there is no pressure for a 
compliant BEE certificate. 
 
On the supplier-development element a business will have to identify a business who 
meets the criteria set out above in order to obtain points on this subsection. They will then 
52 
 
also need to decide on a different business to support for Enterprise development, as the 
same entity cannot be used for both subcategories. 
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CHAPTER 4 
EVALUATION OF THE SYSTEM – POSITIVE AND NEGATIVE ASPECTS 
 
4.1 POSITIVE PROGRESSION MADE IN THE BEE FIELD 
 
4.1.1  TRANSFORMATION 
 
Since the introduction of BEE, transformation has been the ultimate goal. With the 
enormous disadvantage of the majority of Black South Africans, Government embarked 
on a quest for the restoration of equality, as well as the social upliftment of the poor. 
Connected to this is the task of education and development in making the playing field an 
equal one. 
 
South Africa’s new Constitution enshrined the right of all South Africans to equality and 
provided for specific measures to be taken to redress historical imbalances. New 
legislation was enacted which aimed at doing just that, bringing Black South Africans back 
into the mainstream economy on all the different levels.66 
 
Government has also reoriented many of its incentives- and enterprise-support measures 
to promote BEE. Special efforts were made to increase public awareness of available 
incentives and enterprise support. The decentralization of resources was expedited 
through the active participation of local and provincial Government.67 
 
The South African economy has undergone restructuring on all levels. Many 
microeconomic reforms have been implemented, whereas macroeconomic stabilization 
has also been achieved. The economy has become increasingly integrated into global 
markets and has become more successful in the exportation of manufactured goods and 
value-added services.68 
 
                                                          
66 Department of Trade and Industry BEE Strategy Document 
http://www.thedti.gov.za/economic_empowerment/bee-strategy.pdf (Accessed 2016-12-07). 
67 Ibid. 
68 Ibid. 
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The difference in the approach of Government can clearly be seen when one considers 
the changes made to the Codes of Good Practice,69 as well as to the different Sector 
Codes. The changes in the targets on specifically Ownership, Employment Equity and 
Skills Development highlight the urgency for the progression of these elements. Where 
companies were not forced to invest in the skills development of their employees 
previously, this has been changed dramatically with the implementation of the Amended 
Codes of Good Practice.70 Companies now face being discounted a level if they do not 
comply with the required subminimum targets which have been set. This can be seen as 
a positive change for employees, but also for the economy as a whole. The employment 
practices of companies must also be reconsidered in order to maintain a good score and 
comply with the Employment Equity Act71. 
 
BEE is not meant to be seen as affirmative action, although employment equity forms 
part of it. It also does not aim to take wealth from one group and give it to another.72 
 
4.1.2 FINANCIAL INCENTIVES 
 
In some industries companies are incentivized to comply with BEE in that they can receive 
incentives from the DTI. In order to increase industrial competitiveness and broaden the 
participation of enterprises in the economy, financial support is provided to qualifying 
companies in various sectors of the economy. Financial support is offered for various 
economic activities, including manufacturing, business competitiveness, export 
development and market access, as well as foreign direct investment.73 
 
 
 
4.1.3 THRESHOLDS 
 
                                                          
69 Act 53 of 2003. 
70 46 of 2013. 
71 55 of 1988. 
72 Black Economic Empowerment 07/12/2016 
http://www.southafrica.info/business/trends/empowerment/bee.htm#.WEgAd2D7XmQ (Accessed 
on 2016-12-07). 
73 A guide to the DTI incentive scheme 2014/2015 
https://www.thedti.gov.za/financial_assistance/docs/thedti_Incentive_Guide2014_2015.pdf 
(Accessed on 2016-12-07). 
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For companies with a turnover of less than R50m, the threshold to be exempted from 
BEE has been increased from R5m to R10m which helps small business to comply. 
 
The amended Codes in Code Series 000 states that an EME is only required obtaining a 
sworn affidavit or Companies and Intellectual Property Commission (“CIPC”) Certificate 
on an annual basis. The purpose of this intervention is to reduce the cost of compliance 
and the cost of doing business for small businesses in South Africa. EMEs are therefore 
merely required on an annual basis to state under oath their BEE credentials or to obtain 
a CIPC Certificate to that effect for as long as the annual turnover is below R10 million.74 
 
The affidavit process can also be followed for businesses with 51% Black ownership 
which grants them an automatic Level 2 status, and 100% Black ownership for an 
automatic Level 1. There are therefore no further costs for these entities in order to be 
compliant. 
 
4.1.4 EMPOWERMENT 
 
The purpose of BEE is to empower individuals who had been excluded from the pool of 
individuals identified as persons with the potential to grow. There are many deserving 
people who were previously overlooked due to the colour of their skin, and who would not 
have been uplifted if it had not been for the systems put into place and which encourage 
the training and social upliftment of Black people. 
Many large enterprises would not otherwise have considered making large donations to 
charitable organizations, or assisting small Black business with the day-to-day 
undertakings of their businesses. The elements on the BEE scorecard have provided for 
“forced” assistance in many circumstances. 
 
 
4.2 NEGATIVE ELEMENTS OF BEE 
 
                                                          
74  The BEE Commission Broad-Based Black Economic Empowerment Practice Guide 02 of 2016 
Broad-Based Black Economic Empowerment Certificates With Regard To Exempted Micro 
Enterprises And Qualifying Small Enterprises. 
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One can firstly agree that in the current economic climate, BEE has become a very costly 
exercise for the average business. This is even truer for large businesses, as the targets 
for compliance can be said to be unachievable for some. In many industries, like 
transport, where the size of a business’s turnover is not a true indication of profitability – 
the targets are simply too high for businesses facing the current economic climate head-
on. 
 
4.2.1 INDICATIVE PROFIT MARGIN 
 
The indicative profit margin is an industry-specific percentage which is published by 
STATS SA, and which is used to determine the “true” profit of a business. Where a 
business in a specific industry has a small profit in a particular year, it will still have to be 
measured against the profits of similar-sized companies in the same province and 
according to this calculation the business might have to spend more or less, depending 
on the outcome of the calculation. This has been criticized by many business owners as 
being unfair as the circumstances of each business differ. 
This calculation has to be used for both the Enterprise-development and Socio-economic 
development elements. 
 
4.2.2 TARGETS 
 
On most of the elements of the amended scorecard75 the targets for compliance have 
been increased drastically. The increased targets, coupled with the subminimum targets 
on the three priority elements, have made compliance a nearly impossible task for some. 
 
The new element on the scorecard, namely Supplier development, has further added to 
the pressure of companies, and in particular companies with a limited supplier base which 
not necessarily complies with the requirements set out in this element. 
 
 
 
 
                                                          
75 46 of 2013. 
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4.2.3 SANAS VERSUS IRBA 
 
Until recently the two accreditation bodies for BEE verification were IRBA (Independent 
Regulatory Board for Auditors)76 and SANAS (South African National Accreditation 
System)77. 
 
Either of these two bodies were allowed to regulate the issuing of BEE certificates. This 
has, however, been changed and from the end of 2016, only verification agencies who 
are SANAS accredited, will be allowed to issue BEE certificates. 
 
The practical implication of this is simply that the verification requirements of SANAS are 
relatively stricter than those of IRBA. 
 
4.2.4 FOREIGN INVESTMENT 
 
In 2013 wealthy Nigerian businessman, Aliko Dangote, warned against BEE-ownership 
requirements, saying Nigeria used to have similar rules, but had shed them because they 
deterred foreign direct investment. Needless to say, South Africa has not taken this to 
heart and it has been argued that BEE may in actual fact have negative implications on 
foreign investment.78 
 
According to the 2016 Investment Climate Statements, the need to improve economic 
outcomes for the unemployed and previously disadvantaged is generally recognized 
within the business community, and initiatives have included tightening labour laws to 
achieve proportional racial representation in workplaces. There is said to be a sense of 
uncertainty about the future regulatory and investment climate. Agriculture is one of the 
biggest concerns amongst foreign investors, and has attracted much speculation about 
the future of farming amongst some communities.79 
                                                          
76 IRBA https://www.irba.co.za/about-us/what-we-do (Accessed 2016-12-19). 
77 SANAS http://home.sanas.co.za/?page_id=1021 (Accessed 2016-12-19). 
78 Anthea Jeffery Time to halt BEE – replace with “economic empowerment for the disadvantaged” 
2015-07-08 http://www.biznews.com/thought-leaders/2015/07/08/time-to-halt-bee-replace-with-
economic-empowerment-for-the-disadvantaged/ (Accessed 2017-01-12). 
79 Bureau of Economic and Business Affairs 2016 Investment Climate Statements Report 2016-07-05 
(Accessed 2017-01-12). 
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4.2.5 GENERAL UNCERTAINTY IN SOME INDUSTRIES 
 
In most industries business owners were well aware that changes would have to be made 
in order to attain compliant levels of BEE, as well as to ensure that they secure current 
business relationships. In certain industries, however, changes have been made to the 
respective scorecards, but have not been gazetted, and as a result remain in draft form. 
This has caused major distress amongst businesses, as costly initiatives were undertaken 
in accordance with the draft scorecards which might be repealed and therefore could 
have led to their having to prove that money had been wasted. 
 
Companies try to comply with the changes before the end of their financial year. If they 
comply with the targets and further changes are made, it means possible non-compliance 
or further losses in productivity. 
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CHAPTER 5 
CONCLUSION 
 
Since its inception until presently, BEE has undergone many changes. Some have been 
positive and have had a positive effect on empowerment and transformation, and others 
have placed enormous pressure on businesses in South Africa. 
 
Whether it has proved to be successful will depend on what the effect has been on the 
profitability and ultimate success of business in an extremely tough economic 
environment. For many small and previously excluded Black business owners, there has 
been a tremendous opportunity for growth. While some businesses were overlooked 
previously for tender purposes due to a select few which continually benefited from 
contacts, for the preferential selection of Black-owned companies, as well as companies 
with good BEE ratings, it meant tremendous growth. 
 
On the flipside there are many businesses that have been forced to shut their doors as a 
result of the high cost involved in obtaining a BEE certificate with a good enough level to 
secure tenders. The fact that they are then excluded from tenders, means that financially 
the business cannot operate. This situation then, in turn, causes job losses which further 
places a burden on an already crippled economy. 
 
In my experience as a BEE-legal advisor, I have had both the pleasure and displeasure 
to witness both these situations first-hand. I have witnessed many success stories from 
extremely deserving Black business owners, and have witnessed companies having to 
retrench workers and eventually close their doors as a result of the pressures of BEE. 80 
 
If the targets are not increased from time to time, it could be argued that transformation 
would not happen at all or fast enough or that businesses would not choose to invest in 
their employees in terms of training and development. BEE has also created an 
awareness of a social nature, as well as the development and support of new enterprises. 
 
                                                          
80 SEESA(Pty)Ltd. 
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The ultimate success of BEE will depend greatly on whether companies manage to do 
business without a BEE certificate or not. Many companies might decide to not spend the 
money and if they are not denied work, might not feel morally compelled to comply with 
BEE legislation. In my personal experience I have found that many businesses can simply 
not afford the initiatives required in order to attain a compliant level, and therefore receive 
non-compliant certificates in any event. I foresee that the ultimate success of BEE will 
only be truly visible in a few years’ time after the effects of the Amendments have worn 
off. 
  
61 
 
Annexure A 
Voting Rights 
                  B 
                               A =   ------- x D 
                             C 
Where: 
 A = The score achieved for the indicator 
 B = % exercisable voting rights held either by Black people / women 
 C = The compliance target for that indicator 
 D = The weighting points allocated for that indicator 
 
Economic Interest 
B 
  A =   ------- x D 
   C 
Where: 
 A = The score achieved for the indicator 
 B = % economic interest held either by Black people / women 
 C = The compliance target for that indicator 
 D = The weighting points allocated for that indicator 
 
Net Value 
Points are given on the basis of the lower of formula A or B. 
The deemed Net Value must first be calculated as this is used in both the calculations. 
The deemed Net Value determines the unencumbered Black shareholding as a 
percentage of the total value of the enterprise. 
  
   B - C 
  A =     -------  X 100 
     D 
Where: 
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 A = Net value to be used in formula A 
 B = Current Value of shares held by Black people 
 C = Carrying value of all outstanding debts 
 D = Current Value of the enterprise 
 
Formula A 
This is a computation of net value as per the graduation factor. 
  A = B x ( 1 
  ___________ 
25% x C     ) x 8 
Where: 
 B = Deemed net value as calculated above 
 C = Graduation factor according to the compliance target. 
 
Formula B 
This formula limits an organization with fewer than the targeted Black ownership from 
scoring full points for net value.  
     B  
  A =     ------- X 8 
     C 
Where: 
 A = score to be compared against the result of Formula A 
 B = the percentage of economic interest that Black people hold in the entity 
 C = compliance target of 25% 
 
Management and control 
Step 1: 
 Calculate how many AM, CM, IM, AF, CF and IF employees are employed on Senior 
Management Level as a percentage of all Senior Managers. 
 % AM = Number of AM employees (for that indicator) / Total Employees in all race 
groups (for that indicator) x 100. 
Step 2: 
 Determine the EAP targets for each race group.  
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 Add up the various targets for AM, CM, IM, AF, CF and IF one will get to a total of 
88.7% because White employees are also included in the EAP targets published in 
the CEE report. 
AM = the percentage of employees in the measurement category that are African Males 
CM = the percentage of employees in the measurement category that are Coloured 
Males 
IM = the percentage of employees in the measurement category that are Indian Males 
AF = the percentage of employees in the measurement category that are African 
Females 
CF = the percentage of employees in the measurement category that are Coloured 
Females 
IF = the percentage of employees in the measurement category that are Indian 
Females 
C = the compliance target as per Regulations of Employment Equity Act and 
Commission on Employment Equity report for the measurement sub-category 
 
Step 3 (Adjusted EAP Targets): 
 White employees should be excluded from the calculation; therefore the EAP targets 
should be adjusted accordingly. 
Example:   
African Males will be adjusted to 45.89% 
=  Original EAP target for African Males / The total EAP percentage for all 
Black employees x 100 
=  40.7 / 88.7 x 100  
=  45.89% 
 
Step 4 (Split-Compliance Target): 
 The target for Senior Management is 60% 
 Now one has to adjust the above targets according to the target for Senior 
Management. 
Example:  
The target for African Males will be 27.53% (Step 3 x 60%) 
=  The Adjusted target for AM x The target for Senior Management 
=  45.89 x 60% 
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=  27.53% 
 
Step 5 (Maximum Allowable Points): 
 The points allocated for the measurement criteria will also be split in proportion to EAP 
statistics.  The split points for the measurement criteria represent the maximum 
allowable points for the race groups, and must be enforced as such. 
 Maximum Points for a race group. 
=       Adjusted EAP (as per step 3) x points available on the specific indicator 
 = 45.89 x 2% = 0.92 
 
Step 6: 
 The score achieved per race group will be calculated as follows: 
Score (AM)   
= % AM / Split-compliance target (as per step 4) x Maximum points (as per 
step 5); 
 = 5 / 27.53 x 0.92   
 = 0.17 
IT IS IMPORTANT TO NOTE THAT THE SCORE PER RACE GROUP MAY NOT 
EXCEED THE MAXIMUM ALLOWABLE POINTS FOR THAT RACE GROUP (AS PER 
STEP 5) 
 
Step 7: 
One now needs to calculate the total score: 
Total Score  = Score AM + Score CM + Score IM + Score AF + Score CF + Score IF 
 = 0.17 + 0.03 + 0.03 + 0.03 + 0.03 + 0.02 
 = 0.34 
 The same calculation will be used for indicators 2.3.2, 2.4.2 and 2.5.2 (Black females);  
the adjusted EAP target of step 3 will be calculated as follows: 
 Adjusted EAP: Original EAP target for African Females / The total EAP percentage for 
all Black Female employees (AF + CF + IF) x 100 
 
SKILLS DEVELOPMENT 
CAT PROGRAMME NARRATIVE 
DESCRIPTION 
DELIVERY 
MODE 
LEARNING 
SITE 
LEARNING 
ACHIEVEMENT 
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A Bursaries Institution-based 
theoretical 
instruction alone 
– formally 
assessed by the 
institution 
Institutional 
Instruction 
Institutions, 
such as 
universities 
and 
colleges, 
schools, 
ABET 
providers 
Recognized 
theoretical 
knowledge 
resulting in the 
achievement of a 
degree, diploma 
or certificate 
issued by an 
accredited or 
registered formal 
institution of 
learning 
B Internships Institution-based 
theoretical 
instruction, as 
well as some 
practical 
learning with an 
employer or in a 
simulated work 
environment – 
formally 
assessed 
through the 
institution 
Mixed-mode 
delivery with 
institutional 
instruction, 
as well as 
supervised 
learning in an 
appropriate 
workplace or 
simulated 
work 
environment 
Institutions, 
such as 
universities 
and 
colleges, 
schools, 
ABET 
providers 
and 
workplace 
Theoretical 
knowledge and 
workplace 
experience with 
set 
requirements, 
resulting in the 
achievement of a 
degree, diploma 
or certificate 
issued by an 
accredited or 
registered formal 
institution of 
learning 
C Learnerships Recognized or 
registered, 
structured, 
experiential 
learning in the 
workplace that 
is required after 
the achievement 
of a qualification 
– formally 
Structured 
learning in 
the 
workplace 
with 
mentoring or 
coaching 
Workplace Occupational or 
professional 
knowledge and 
experience, 
formally 
recognized 
through 
registration or 
licensing 
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assessed by a 
statutory 
occupational or 
professional 
body 
D Learnerships or 
Apprenticeships 
Occupationally-
directed 
instructional and 
work-based 
learning 
programme that 
requires a 
formal contract 
– formally 
assessed by an 
accredited body 
Institutional 
Instruction 
together with 
structured, 
supervised, 
experiential 
learning in 
the 
workplace 
Institution 
and 
workplace 
Theoretical 
knowledge and 
workplace 
learning, 
resulting in the 
achievement of a 
South African 
qualification 
Authority (SAQA) 
registered 
qualification, a 
certificate or 
other similar 
occupational or 
professional 
qualification, 
issued by an 
accredited or 
registered formal 
institution of 
learning 
E Work-
integrated 
learning 
Occupationally
-directed, 
instructional 
and work-
based learning 
programme 
that does not 
require a 
formal contract 
– formally 
Structured, 
supervised, 
experiential 
learning in 
the 
workplace 
which may 
include 
some 
Workplace 
and some 
institutional 
as well as 
ABET 
providers 
Credits 
awarded for 
registered unit 
standards 
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assessed by 
an accredited 
body 
institutional 
instruction 
F Informal 
training 
Occupationally
-directed, 
informal, 
instructional 
programmes 
Structured 
information 
sharing or 
direct 
instruction 
involving 
workshops, 
seminars 
and 
conferences 
and short 
courses 
Institutions, 
conference
s and 
meetings 
Continuing 
professional 
development, 
attendance 
certificates and 
credits against 
registered unit 
standards (in 
some 
instances) 
G Informal 
training 
Work-based 
informal 
programmes 
Informal 
Training 
Workplace Increased 
understanding 
of job or work 
context or 
improved 
performance or 
skills 
 
Indicator 2.1.1.1 
Step 1: 
 Calculate the percentage spent on training for each sub race-group: 
 Amount spend / Leviable Amount x 100 
 
 
Step 2: 
 Determine the EAP targets for each race-group (from the CEE report): 
 If one adds up the various targets for AM, CM, IM, AF, CF and IF one will get to a total 
of 88.7% because White employees are also included in the EAP targets published in 
the CEE report. 
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Step 3 
White employees should be excluded from the calculation; therefore the EAP targets 
should be adjusted accordingly. 
Example:   
African Males will be adjusted to 45.89% 
 =  Original EAP target for African Males / The total EAP    
  percentage for all Black employees x 100 
 =  40.7 / 88.7 x 100  
 =  45.89% 
 
Step 4 (Split-Compliance Target): 
The target for Skills is 6% 
Now one has to adjust the above targets according to the target for Skills. 
Example:  
The target for African Males will be 2.75% (Step 3 x 6%)  
= The Adjusted target for AM x The target for Skills 
= 45.89 x 6% 
= 2.75% 
 
Step 5 (Maximum Allowable Points): 
The points allocated for the measurement criteria will also be split in proportion to EAP 
statistics. The split points for the measurement criteria represent the maximum allowable 
points for the race-groups, and must be enforced as such. 
 Maximum Points per race group  
=  Adjusted EAP (as per step 3) x points available on the specific 
 indicator 
= 45.89 x 8% = 3.67 
 
Step 6: 
The score achieved per race group will be calculated as follows: 
Score (AM)   
= % spend on AM / Split compliance target (as per step 4) x  Maximum 
points (as per step 5) 
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= 1.32 / 2.75 x 3.67   
= 1.76 
Note that the score per race group may not exceed the maximum allowable points for that 
race group (as per step 5). 
 
Step 7: 
Calculate the total score:  
=  Score AM + Score CM + Score IM + Score AF + Score CF + Score IF 
= 1.76 + 0.52 + 0.17 + 0.67 + 0.3 + 0.1 
= 3.52 
THE SAME CALCULATION WILL BE USED FOR INDICATORS 2.1.2.1 AND 2.1.2.2  
 
Learnership calculation 
 
Step 1: 
Calculate how many AM, CM, IM, AF, CF and IF people were registered under 
learnerships as a percentage of all employees 
 
Step 2:  
Determine the EAP targets for each race group (from the CEE report) 
If one adds up the various targets for AM, CM, IM, AF, CF and IF one will get to a total of 
88.7% because White employees are also included in the EAP targets published in the 
CEE report. 
 
Step 3: 
White employees should be excluded from the calculation; therefore the EAP targets 
should be adjusted accordingly. 
Example:   
African Males will be adjusted to 45.89% 
= Original EAP target for African Males / The total EAP percentage for   all 
Black employees x 10 
= 40.7 / 88.7 x 100  
= 45.89% 
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Step 4 (Split-Compliance Target): 
The target for learnerships is 2.5% 
Now one has to adjust the above targets according to the target for Learnerships. 
Example:  
The target for African Males will be 1.15% (Step 3 x 2.5%)  
= The Adjusted target for AM x The target for Learnerships 
= 45.89 x 2.5% 
= 1.15% 
 
Step 5 (Maximum Allowable Points): 
The points allocated for the measurement criteria will also be split in proportion to EAP 
statistics.  The split points for the measurement criteria represent the maximum allowable 
points for the race-groups, and must be enforced as such. 
Maximum Points for a race-group  
=  Adjusted EAP (as per step 3) x points available on the specific 
 indicator 
= 45.89 x 4% = 1.84 
 
Step 6: 
The score achieved per race-group will be calculated as follows: 
Score (AM)   
= % AM / Split-compliance target (as per step 4) x Maximum points 
 (as    per step 5); 
= 0.55 / 1.15 x 1.84   
= 0.88 
Note that the score per race-group may not exceed the maximum allowable points for 
that race-group (as per step 5) 
Step 7: 
Calculate the total score: 
Total Score   
=  Score AM + Score CM + Score IM + Score AF + Score CF + Score 
IF 
= 0.88 + 0.26 + 0 + 1.54 + 0 + 0.05 
= 2.73 
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The same calculation will be used for indicator 2.1.2.2 (unemployed people). 
 
Preferential Procurement 
 
Total Measured Procurement 
INCLUDES: 
- Cost of sales; 
- operational expenditure; 
- capital expenditure;   
- public-sector procurement (schedule 2&3); 
- monopolistic procurement;  
- 3rd-party procurement; 
- labour brokers and independent contractors;  
- trade commissions;  
- imports;  
- empowerment-related expenditure; 
- pension and medical aid contributions. 
 
EXCLUDES: 
- Taxation 
- Public-sector procurement  
- salaries & wages 
- investment, loans or donations 
- value-added imported capital 
- imported goods & services not locally produced 
- depreciation 
- licenses, fines and penalties 
 
Calculating Preferential Procurement 
1st: Calculate Total Measured Procurement Spend (TMPS); 
2nd: Calculate the BEE-Procurement Spend from all suppliers; 
3rd: Calculate the % of BEE Spend over Total S.;’,;’pend = (“B” in formula); 
Points Formula: 
             B 
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   A =  ------- x D 
             C  
 A = points 
 B = % BEE spend (TOTAL BEE SPEND / TMPS X 100) 
 C = target for that indicator 
 D = weighting points 
 
Example 
ABC Company has a TMPS of R300 000 and has 5 suppliers: 
 Financial year 1 March 2011 – 28 February 2012 
 Only 3 suppliers have a BEE scorecard: 
 Verification takes place on the 15 July 2012 
 
Supplier 1: 
Spend = 50 000 
BEE level = 4; 
Generic Enterprise; 
Not Black-owned; 
 
Supplier 2: 
Spend = 100 000  
BEE level =8; 
QSE; 
Not Black-owned; 
 
 
Supplier 3: 
Spend = 20 000 
BEE level = 3 
EME 
50 % Black-Owned 
 
STEP 1: 
Calculate TMPS = R300 000; 
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STEP 2: 
Calculate BEE Spend; 
Supplier 1: 50 000 x 100% (level 4) = R50 000 
Supplier 2: 100 000 x 10% (level 8) = R10 000 
Supplier 3:  20 000 x 110% (level 3) = R22 000 
Total BEE spend = R82 000 
 
STEP 3: 
Calculate %  BEE / TMPS 
82 000 / 300 000 = 27.33% (“B”) 
1st Indicator:  
Points A = 27.33% / 80% X 5% = 1.71 
The same calculation will be used for all the other procurement indicators. 
Just add the procurement spend on suppliers applicable to the specific indicators. 
 
CALCULATION FOR SUPPLIER AND ENTERPRISE DEVELOPMENT 
POINTS FORMULA: 
METHOD: 
              B 
   A =  ------- x D 
              C  
Where: 
 A = points 
 B = value of qualifying contributions 
 C = compliance Target 
 D = weighting points  
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ANNEXURE B 
 
1.7 DEFINITIONS AND ABBREVIATIONS81 
  B BBEE:   Means Broad-Based Black Economic Empowerment. 
 BEE status:  Means the BEE status of an entity, measured under the Codes or 
applicable sector Codes under the QSE or Generic scorecards. 
 BEE-Owned Company:  Means juristic person, having shareholding or similar 
members interest, that is BEE-controlled, in which Black participants enjoy a right to 
economic interest that is more than 50% of the total; such rights measured using the 
Flow-Through principle. 
 Black people:  Natural persons who are African, Coloured or Indian (as well as certain 
Chinese) who are: 
(a) citizens of the Republic of South Africa by birth or descent; or 
(b) citizens of South Africa by naturalization before 27 April 1994, or on or after 27 
April 1994, and would have been entitled to acquire citizenship by naturalization
  before that. 
 Black Designated Groups:  Includes the following: 
(a)  Unemployed Black people not attending and not required by law to attend an 
educational institution, and not awaiting admission to an educational institution. 
(b) Black people who are youths as defined in the National Youth Commission Act of 
1996. 
(c) Black people who are persons with disabilities as defined in the Code of Good 
Practice on employment of people with disabilities, issued under the Employment 
Equity Act. 
(d) Black people living in rural and under-developed areas. 
(e) Black military Veterans who qualify to be called a “military Veteran” in terms of the 
Military Veterans Act 18 of 2011. 
 EAP:  Means the Economically Active Population as determined and published by 
STATS SA. 
 EME:  Means Exempted Micro-Enterprise. Entities with an annual turnover of less 
than R10m. 
                                                          
81 GG  Vol. 580, No. 36928 of 2013-10-11. 
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 Employee:  Bears the meaning as defined in the Labour Relations Act.82 
 Entity:  Means a “natural or a juristic person” conducting a business, trade or 
profession in the Republic of South Africa. 
 Executive Directors:  Are both directors with fiduciary duties towards the company, 
as well as being fully-paid employees who are accountable for certain departments 
within the organization. 
 Exercisable voting right:  Means a voting right of a participant which is not subject 
to any limitations. 
 Fronting:  Means a deliberate circumvention of the BEE Act and the Codes. 
 Independent Directors:  Defined by the King Report as being directors who: 
1. Do not represent a major shareholder nor nominated by such a shareholder; 
2. has not been employed by the company in any executive capacity for the past 
three years; 
3. is not a professional advisor to the company; 
4. is not a significant supplier/client to the company; 
5. Has no significant contractual relationship with the company. 
 Is free from any business or other relationship that could be seen to interfere 
materially with his/her capacity to act in an independent manner. 
 Learnership:  Means a work-based route to a qualification. It is a workplace 
education and training programme, comprising both structured practical workplace 
(on the job) experience and structured theoretical training. 
 Net profit after tax:   Means the operating profit of the measured entity after tax. 
 Net profit before tax:  Means the operating profit of the measured entity before tax. 
 Non – Executive Directors:   Are not employed by the organization and are not 
involved in the day-to-day running of the organization and are not paid as 
employees either. They are usually appointed by the shareholders to take care of 
their interest. 
 Other Top Management:   Defined as employees of the enterprise, other than 
senior top management, who are appointed on authority of the board to: 
1. Undertake daily management in relation to their portfolio; 
2. be actively involved in the development and implementation of the 
organization’s strategy, and 
                                                          
82 66 of 1995. 
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3. examples included with the HODs and will vary from business to business.  
 QSE:   Means Qualifying Small Enterprise. Entities with an annual turnover of 
between R10m and R50m. 
 Sector Code:  Means a Code which is applicable to a particular sector. 
 Skills Development Act:  Means the Skills development Act 0f 1998. 
 Skills Development Levies Act:  Means the Skills Development Levies Act of 1999. 
 Skills development expenditure:  Comprises the money that a measured entity 
spends on skills development. It excludes the skills-development levy, payable by 
the measured entity under the Skills Development Levies Act of 1999. 
 Start-up Enterprise:  Means a recently formed or incorporated Entity that has been 
in operation for less than 1 year. Such an enterprise does not include any newly-
constituted enterprise which is merely a continuation of a pre-existing enterprise. 
 Supplier:  Means any supplier or service provider to a measured entity; if any 
portion of the supply or service provision falls within the definition of Total 
Measured Procurement Spend. 
 Target :  Means the targets for various elements on the QSE and Generic 
scorecards. 
 The Act:  Means the Broad-Based Black Economic Empowerment Act 53 of 2003. 
 The Codes:  Refers to the Codes of Good Practice, including all the statements 
issued under section 9 of the Act. 
 Unemployed Learner:  Means a learner that has not been in the employment of 
the employer party in the learnership agreement when the agreement was 
concluded. The employer and learner must therefore enter into a contract of 
employment. 
 Workplace-Skills Plan:  Means the plan of a measured entity which has been 
approved by the relevant SETA.  
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